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Proposed New Procedures for LNG Export Authorizations

Anshu S. K. Pasricha†

On May 29, 2014, the Department of Energy (“DOE”) announced a proposed change to 
its procedure for authorizing Liquefied Natural Gas (“LNG”) export licenses to export LNG 
from the lower-48 states to countries that do not have a Free Trade Agreement (“FTA”) with the 
United States (“U.S.”).  Under the proposed new procedure, DOE will review applications and 
make final public interest determinations only after completion of the review required by 
environmental laws and regulations included in the National Environmental Policy Act review 
(“NEPA review”), discontinuing the practice of issuing conditional authorization determinations.  
Under the previous practice, and until the proposed change is adopted, DOE considers
applications in the order that they were received, regardless of whether the application completed 
the NEPA review process (the “Order of Precedence”).  

DOE also announced plans to begin a new macroeconomic study “to gain a better 
understanding of how potential U.S. LNG exports between 12 and 20 billion cubic feet per day 
(Bcf/d) could affect the U.S. public interest” and update its previously prepared 2012 LNG
Export Study. The previous study contemplated U.S. LNG exports between 6 and 12 bfc/d.  
However, to date, while DOE has given final approval for such licenses at a rate of 2.2 bcf/d, it
has given conditional approval to a cumulative 9.27 bf/d. As a result, the threshold contemplated 
in the previous study is rapidly approaching.  DOE additionally released two environmental 
reports which address lifestyle greenhouse gas emissions analysis associated with LNG and the 
impacts of upstream hydraulic fracturing to provide better information on the environmental 
impacts of increased LNG exports beyond that required for NEPA.  

The proposed change and reports are available for public review and comment period for 
a 45-day comment period that will end at 3:30 p.m. CT on July 21, 2014, after which the reports 
will be used in connection with the applications. During the review period, DOE will continue 
evaluations of projects currently holding conditional authorization and a completed NEPA 
review and will continue to act on requests for conditional authorization currently under review. 
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Background and Proposed Change

Under the previous practice, DOE has considered applications in the Order of Precedence 
regardless of whether the applications have completed the NEPA review or not.  Additionally, 
DOE has been willing to issue conditional authorization for LNG export licenses to non-FTA 
countries for applications prior to the NEPA review process.  Conditional authorization was 
granted in cases where DOE found a need to issue preliminary findings and conclusions, but 
more information was needed before making a final decision. In the past three years, DOE has 
issued seven conditional authorizations, but only one has since completed the NEPA review and 
received DOE’s final approval.

The purpose behind the conditional authorization was to provide regulatory certainty 
before project sponsors and other regulators used the significant resources required for a NEPA 
review.  The NEPA review would begin with a Federal Energy Regulatory Commission 
(“FERC”) or the United States Maritime Administration (“MARAD”) approval for pre-filing and 
be completed upon publication of an Environmental Impact Statement (“EIS”) describing the 
potential environmental impacts of the proposed export.  This review requires applications to 
prepare project engineering and design plans which can be costly and time-consuming.  Thus, the 
conditional authorization stood as an affirmation of the project before taking on these 
expenditures. 

However, DOE has formed a view that market participants are increasingly willing to 
provide resources for the NEPA review prior to receiving conditional authorization. The 
proposed change aims to prioritize resources on more commercially advanced and to utilize more 
complete information when considering applications and making public interest determinations
as projects with NEPA review completed are more likely to be constructed.     

Implications of Proposed Change

The proposed change will discontinue the previous practice of considering applications 
based on Order of Precedence and issuing conditional authorization determinations in favor of 
considering applications for authorization after receiving NEPA review. In the current state, it 
can be years between the DOE conditional authorization, the NEPA review through FERC (or 
MARAD), and the final DOE authorization.  The previous Order of Precedence and conditional 
authorization process created an additional step in the approval process and allowed no 
prioritization of serious applications with resources and developed plans.  The proposed change 
will allow for a prioritization of serious applications and allow DOE to consider more accurate 
market impacts. Impacts on natural gas prices and markets will likely be more accurate as less 
time will have lapsed. DOE also states that it will devote limited time and resources for public 
interest examinations to projects otherwise ready to proceed once under their consideration. The 
proposed changed will likely have the greatest benefit for such projects—those which have 
resources and developed plans but who may have been delayed in the DOE line based on the 
Order of Precedence. 
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However, the proposed change could have negative implications for those in need of 
financial investments as one of the administrative affirmations of the project will not be received
until after resources have been used for the NEPA review.  Another concern is the implications 
of the additional information DOE will have during its consideration of an application.  With a 
more accurate view of market impacts, DOE could impede more projects. This could occur 
because of several reasons. First, DOE could decide it wants to place cumulative limits on the 
bfc/d, as reinforced by the new macroeconomic study into greater bfc/d. Second, after the review 
period, the findings from two new environmental reports will be used in evaluating applications.  
Third, one of the key market impacts considered is the effect on domestic natural gas prices.  All 
of these factors create unpredictable variables that are not desirable for a company looking to 
invest resources, or seeking resources, to complete the NEPA review now required prior to any 
DOE authorization. 

* * *


