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The Intersection of Medical Marijuana

and Employment Law

by John €. Dunn

Introduction

As the number of states that have legalized the use of
medical marijuana expands, employers are having to grapple
with how they will address the questions that are likely to arise
from the potential medical and/or recreational drug use by
their employees. To complicate matters, medical marijuana is
commonly used to treat conditions or impairments that may
qualify as a disability under applicable state or federal employ-
ment anti-discrimination statutes. In the event such a situation
arises, it is crucial for employers and their counsel to have a
thorough understanding of both the employee’s and employer’s
rights, duties, and obligations under the different statutory
schemes used in the various state medical marijuana laws. This
article will provide an overview of these statutory schemes and
emphasize the key provisions within those statutes, as well as
a focused discussion on the extent to which medical marijuana
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users are entitled to employment protections under the differ-
ent approaches taken by states with respect to this question.

A Brief History of Marijuana Regulation

At least since the passage of the Uniform Narcotic Drug
Act in 1932 and the Marihuana Tax Act in 1937, the federal
government has attempted to closely regulate the sale and use
of marijuana, whether for medical purposes or otherwise.!
Marijuana regulation at this time was not limited to the federal
government and by 1937 every state had enacted some form of
legislation seeking to regulate marijuana.”> The current federal
prohibition on marijuana was ushered in by the passage of the
Controlled Substances Act® (the “CSA”) in 1970. There was
no significant movement towards legalization until November
6, 1996, when voters in California cast their ballots in favor
of Proposition 215, which made California the first state to
formally legalize the use of medical marijuana for the general

public since the 1930s.*

There are currently thirty-one states, in addition to the
District of Columbia, Guam and Puerto Rico, that have a
comprehensive legal structure for public use of medical mari-
juana.’ There are an additional fifteen states that permit, or
provide a legal defense for, the use of “low THC” products for
medical purposes in limited circumstances. The number of
states and territories that allow for medical marijuana use by
the general public is also likely to increase in the near future.
On November 6, 2018, both Utah and Missouri will vote on
whether to legalize medical marijuana and Michigan and North
Dakota will decide the same with respect to recreational use.
It is also expected that the legislatures in New Jersey and New
York will consider recreational use laws next year. Moreover,
the Commonwealth of the Northern Mariana Islands, a U.S.

-

NOVEMBER/DECEMBER 2018



THE INTERSECTION OF MEDICAL MARIJUANA AND EMPLOYMENT LAW

Territory, just legalized both recreational and medical mari-
juana on September 21, 2018.7

In spite of all of the action by U.S. states and territories,
marijuana continues to be illegal under federal law as a Schedule
I drug under the CSA.* The enforcement of this prohibition
by federal authorities in the states that had legalized marijuana
saw a brief respite during the Obama administration,” but this
relaxed approach was replaced by a policy of strict enforcement
by current Attorney General Jeff Sessions and the Department
of Justice under the Trump administration."

Despite the mixed signals coming from the Executive
Branch, Congress has continued to introduce legislation that
would legalize marijuana in varying degrees."" To date, these
legislative efforts have had little success in moving the needle
Notwithstanding the lack of success,
certain members of Congress have expressed confidence in
their ability to pass some form of legislation in the next few
years to legalize marijuana.” This optimistic view got a small

towards legalization.

shot in the arm when President Trump stated his support
for the bi-partisan legislation titled Strengthening the Tenth
Amendment Through Entrusting States (“STATES”) Act,
introduced by Senators Elizabeth Warren (D-MA) and Cory
Gardner (R-CO).” Subject to a few specific limitations, the
STATES Act would leave the legality of marijuana up to the
states to decide, in that it would create a carve-out from the
CSA for those states that have legalized marijuana.

Medical Marijuana and Employment Law

Within the thirty-one states that allow the use of medical
marijuana, there are three basic approaches to the interaction
between medical marijuana use and employment. Until recent-
ly, the near consensus conclusion among courts has been that
individuals were not entitled to employment protections with
respect to their use of medical marijuana and employers were
free to enforce a zero-tolerance drug testing policy. Medical
marijuana users’ lack of success has not been for a lack of effort
or creativity. Plaintiffs have brought claims under a variety of
causes of action and have utilized numerous different theories
to challenge that position. Similarly, courts have rejected
employment-related claims by medical marijuana users on a
number of grounds from the lack of a private right of action to
the fact that marijuana remains illegal under federal law.

As the prevalence of medical marijuana has increased, there
has been an emergence of employment protections for medical
marijuana users. To be clear, the availability of employment
protections is a minority approach under the current laws, but
apparent increase in acceptance of medical marijuana may sig-
nal a shift in this area. As noted above, there are three general
categories for the various approaches states have taken with
respect to the employment implications of an employee’s use of
medical marijuana, each of which is addressed below.
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States where an employer has an express duty to
accommodate.

Currently, there are ten states that have passed medical
marijuana statutes with some form of employment protec-
tion for medical marijuana users.'"* For example, under the
Delaware Medical Marijuana Act, “an employer may not dis-
criminate against a person in hiring, termination, or any term
or condition of employment, or otherwise penalize a person”
based on that person’s status as a medical marijuana cardholder
or a “positive drug test for marijuana components or metabo-
lites . . . " The majority of the statutes within this category
allow an employer to take action against an employee who is
under the influence or in possession of marijuana while on
the employer’s property or during work time. Similarly, many
statutes contain a carve-out from the employment protections
for employers who can prove that if the employer had not taken
the challenged adverse action, the employee’s status as a medi-
cal marijuana user would cause the employer to be in violation

of federal law or to lose a federal monetary benefit."

Due to the fact that these statutes are all relatively recent
(over half of the laws have been passed since the start of
2013), there are only a small number of reported cases inter-
preting the employment protections provided under these
statutes. 'Thankfully, one of these cases, Noffsinger v. SSC
Niantic Operating Co. LLC," provides a thorough analysis of
many of the legal questions that are likely to arise in cases
brought under statutes within this category, including issues
related to the interplay of employment protections under state
law and the criminality of marijuana under federal law. The
case arose when SSC Niantic Operating Company, LLC
d/b/a Bride Brook Nursing & Rehabilitation Center (“Bride
Brook”) rescinded a job offer it had made to Katelin Noffsinger
“because she [ ] tested positive for cannabis.”*® Ms. Noffsinger
filed suit against Bride Brook, alleging that it violated the
employment protections set forth in Connecticut’s Palliative
Use of Marijuana Act (‘PUMA”) by rescinding her job offer on
the basis of her status as a “qualifying patient” under PUMA."

Bride Brook moved to dismiss Ms. Noffsinger's PUMA
claims. Bride Brook argued that as a nursing facility, it “is
subject to federal regulations that require compliance with
federal, state, and local laws generally” and therefore, its refusal
to hire Ms. Noffsinger was “required by federal law or required
to obtain federal funding.” Alternatively, Bride Brook argued
that PUMA’s employment protections were preempted by
various federal laws.”® In rejecting these arguments, the court
emphasized that “the act of merely hiring a medical marijuana
user does not itself constitute a violation of . . . any [ ] federal,
state, or local law,” and as such, Bride Brook had “not estab-
lished the sort of ‘positive conflict” necessary to find conflict
preemption.”’ Ultimately, the court denied Bride Brook’s
motion to dismiss and in a later opinion granted summary
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judgment in favor of Ms. Noffsinger on her PUMA claim.”

The Superior Court of Rhode Island reached the same con-
clusion in a case involving very similar facts and a similar statu-
tory provision.” Notably, the Rhode Island court also con-
cluded that by its inclusion of the provision that “an employer
[is not required] to accommodate the medical use of marijuana
in the workplace,” the Rhode Island “General Assembly con-
templated that the statute would, in some way, require employ-
ers to accommodate the medical use of marijuana ousside the
workplace.”** These cases show that employers’ in these states
(and other states within this category) should be prepared to
accommodate the use of medical marijuana by an employee
or have a legitimate and defensible basis for refusing to do so.

States where an employer has no duty to
accommodate.

The medical marijuana laws in several states expressly
provide that they do not govern, nor offer any additional
protection, with respect to medical marijuana users in the
employment context.” In these states, an employer is free to
terminate, demote, or otherwise discipline an employee because
of his or her use of medical marijuana or status as a partici-
pant in the state’s medical marijuana program. For example,
Ohio’s medical marijuana law states that employers are free to
refuse to hire, discharge, discipline, or otherwise take adverse

actions against applicants or employees because of the person’s
use of medical marijuana.” Other laws in this category make
it clear that they do “not limit the ability of an employer to
establish, continue, or enforce a drug-free workplace program
or policy.”” Some states have taken the additional step of
stating that the law “does not create a cause of action against
an employer for wrongful discharge or discrimination.””® In
other words, the medical marijuana laws in these states have
no application to the employment relationship. The Supreme
Court of Montana described the approach of the statutes in
this category as follows:

[Montana’s Medical Marijuana Act (the
“MMA”)] is essentially a “decriminalization”
statute that protects qualifying patients,
caregivers and physicians from criminal and
civil penalties for using, assisting the use of, or
recommending the use of medical marijuana.
However, the MMA does not provide an
employee with an express or implied private
right of action against an employer. The MMA
specifically provides that it cannot be construed
to require employers “to accommodate the

medical use of marijuana in any workplace.”29

Ultimately, states in this category have decided to expressly
provide employers with the right to terminate individuals for

[
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their use of medical marijuana.

States where an employer’s duty to accommodate
off-duty use is open for interpretation.

The most common approach states have taken is to avoid
answering the question of whether people may be punished by
their employer for purely off-duty use of medical marijuana.*
The majority of the laws in this category address one specific
situation within the employment context, by stating some-
thing to the effect that employers are not required to offer an
“accommodation of medicinal use of cannabis on the property
or premises of a place of employment or during the hours of
employment.”"  This statement obviously leaves open the
question of whether an employee is entitled to a reasonable
accommodation with respect to his or her purely off-duty use of
medical marijuana. In cases brought under these statutes, the
majority of courts have reached the conclusion that employers
have no duty to accommodate an employee’s use of medical
marijuana regardless of whether such use is off-duty, at home,
and only on the weekends. In explaining their reasoning, many
of the courts have stressed the fact that marijuana remains ille-
gal under federal law and therefore, an employer may refuse to
accommodate a violation of federal law (at least without a clear
directive under state law to the contrary).

An illustrative case for this type of approach is Ross v.
RagingWire Telecommunications, Inc., in which the California
Supreme Court rejected Gary Ross’ assertion that the California
Compassionate Use Act™ (the “CCUA”) required employers to
accommodate employees’ off-duty use of marijuana. Ross was
terminated from his employment after he failed a drug test.
The essence of Ross” argument was that under the CCUA,
medical marijuana held the same status as a prescription
medication with respect to an employer’s obligation to offer a
reasonable accommodation.

The court wholly disagreed with Ross™ assertions. The
court noted that nothing in the background and history of
Proposition 215 (the ballot initiative through which the CCUA
was approved) indicated that voters intended to grant employ-
ment protections to medical marijuana users. In support of its
reasoning, the court stated that the Act “does not eliminate
marijuana’s potential for abuse or the employer’s legitimate
interest in whether an employee uses the drug.”** The court
further emphasized the view that marijuana “lack[ed] any ‘cur-
rently accepted medical use in treatment in the United States’ .

..”¥ Ultimately, the court dismissed Ross’ claim because no
“state law could completely legalize marijuana for medical pur-

poses because the drug remains illegal under federal law . . . 36

As noted above, courts that have addressed claims under
similar statutes have generally reached the same conclusion
as the Ross court, however, the Supreme Judicial Court of
Massachusetts took an entirely different approach in Barburo
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v. Advantage Sales & Marketing, LLCY In that case, the
court focused on language in the Massachusetts medical mari-
juana act that protects individuals from being “penalized under
Massachusetts law in any manner, or denied any right or privi-
lege . . .” due to their use of marijuana under the statute.”® The
court concluded that Ms. Barbuto, who used medical marijuana
to treat Crohn’s disease, had a “right or privilege” to a reason-
able accommodation of her “handicap” under Massachusetts’

“handicap discrimination law.””

Contrary to the majority of cases involving almost the same
argument and similar statutory provisions, the Barbufo court
used a broad reading of the terms “right or privilege” to find
that an employee’s use of medical marijuana was protected by a
generally applicable anti-discrimination statute that is entirely
separate and independent from the medical marijuana law.
Another noteworthy point from this case was the court’s view
that under Massachusetts law, “medically prescribed marijuana
by a qualifying patient is as lawful as the use and possession of
any other prescribed medication.” Again, this was an argu-
ment that had been flatly rejected by a number of courts in
other jurisdictions. In any event, given the fact that most of
the jurisdictions with statutes that fall under this category have
addressed and rejected the same arguments, it is unlikely that
the Barbuto case will cause a significant shift in courts’ interpre-
tations of these statutes.

Potential Developments in the Future

Given the current trend, it is safe to assume that the legal-
ization of marijuana, both for medical and recreational use, will
continue to expand on the state level. With that said, the most
significant impact on employers’ duty to accommodate would
come from the passage of the STATES Act or some form of
similar federal legislation. Notably, the growing movement
of states authorizing both recreational and medical marijuana
has slightly altered federal lawmakers’ perception on marijuana
legislation, changing it from a “law and order” issue to one of
economic growth and federal regulation.”’ The reason being,
as long as federal law contains a blanket prohibition on mari-
juana, businesses that are authorized to operate in the marijua-
na industry under applicable state law face numerous obstacles
when it comes to banking and finance (which in some instances
forces these businesses to operate essentially on a cash-only
basis) due to marijuana’s illegal status under federal law.*

In the event the STATES Act, or legislation similar to
it, is somehow successful in Congress, there would likely be
a significant spike in the number of states where employers
would be obligated to accommodate off-duty use of medical
marijuana. The reason the duty to accommodate would likely
increase is because many of the cases involving statutes that do
not expressly address the question of off-duty use were decided
with the court placing a strong emphasis on the fact that
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marijuana remained illegal under federal
law. If, however, marijuana was no lon-
ger illegal under federal law, employees
would have a significantly stronger argu-
ment that they are entitled to protection
from an adverse employment action
that is motivated by their use of medi-
cal marijuana, whether such protection
arises from the state disability discrimi-
nation law, a lawful activity statute, or
the medical marijuana statute itself.

Conclusion

The persistent expansion of legal-
ized marijuana for both medical and
recreational purposes is forcing many
employers to consider questions relat-
ed to marijuana use by employees.
Although Nebraska has not legalized
marijuana in any form or for any pur-
pose, attorneys should be prepared to
begin fielding questions from clients
operating in other states regarding med-
ical marijuana and whether they are
required to accommodate the use of

medical marijuana by their employees.
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