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Asylum Law and the Border:

Historical Context

by Kristin Mohrman

To better understand what is happening at the border,
you have to go back in time. All the way back to June 27,
1954, when democratically elected Guatemalan president
Jacobo Arbenz Guzmién was deposed in a CIA backed coup,
known as PBSuccess, to protect profits of the United Fruit
Company." This set in motion a chain of events that is linked
directly to what is happening at the border today. The events
following the coup triggered a 36 year civil war in Guatemala
between the U.S. backed Guatemalan military government
and leftist insurgents. Caught in the middle were the civilians,
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particularly the indigenous Mayan population. Human right
violations were committed on both sides but primarily by the
U.S.-backed military, including torture, disappearances, and
ultimately genocide. In 1998, Bishop Juan Gerardi published
his report, “Guatemala: Nunca Mas,” which detailed these
human rights violations. Two days later, he was assassinated. In
1999, the United Nations published, “Guatemala: Memory of
Silence,” and labeled the campaign by the government against
the indigenous Mayan population a genocide. Over 200,000
civilians were killed, and around 1 million were displaced with
an estimated 400,000 immigrating to the U.S. or Canada
between 1960 and 1996. According to the Guatemala office of
the International Organization for Migration, as of 2010, over
1.5 million Guatemalan migrants resided in the U.S.?

During the same period, El Salvador and Nicaragua also
experienced civil wars in which the U.S. backed military gov-
ernments fought against insurgents. Spanning decades and
causing numerous human right violations, these wars triggered
an exodus from the region. Many of these immigrants came
to the U.S. and applied for asylum. At this time, of those who
applied, the U.S. granted asylum to approximately 23%. The
grant rate for those from Nicaragua was 14%, from El Salvador
was 3%, and from Guatemala was 1%.> These low grant rates
led to a class action lawsuit in 1985 initiated by the American
Baptist Churches on behalf of Salvadoran and Guatemalan
asylum seekers alleging discrimination. The case was settled
outside of court and provided for relief for those denied and
eventually led to the passage of the Nicaraguan Adjustment
and Central American Relief Act NACARA).* Meanwhile,
the immigration legal landscape continued shifting in the
U.S. In 1986, Congress passed the Immigration Reform and

Control Act hoping to reduce illegal immigration while also
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granting amnesty to nearly 3 million immigrants already in the
country. In 1996, Illegal Immigration Reform and Immigrant
Responsibility Act (IIRIRA) was passed and instituted one
of the largest changes to immigration law. The purpose of
ITIRIRA was to increase penalties for immigrants who violated
the law including the expansion of legal immigrants subject to
deportation and make it substantially more difficult for undoc-
umented immigrants to get legal status. This law also instituted
mandatory detention, including for asylum seekers subject
expedited removal. IIRIRA also imposed a filing deadline for
asylum cases and a 180-day waiting period for employment
authorization through an asylum application.

All of this created a perfect storm for an already teeter-
ing Central America. The low asylum approval rates for
Guatemalans and Salvadorans coupled with increased immigra-
tion enforcement led to high rates of removal of Guatemalan
and Salvadoran nationals in the 1990s, some of whom had been
initiated into U.S. street gangs, such as MS-13. They were
deported to countries that had been destabilized after decades
of civil war. In those same countries, including Guatemala,
many high ranking military members had started criminal
enterprises, using the training and weapons they had acquired
from the U.S.> The newly created police force after the peace
accords in Guatemala in 1996 was untrained and unable to
control the rising violence springing up from within the coun-
try as well as the new gangs being deported back from the

THE NEBRASKA LAWYER 22

U.S. Impunity, already a long standing problem in Guatemala,
continued as gangs and criminal organizations infiltrated the
government at all levels. Active and former members of the
military were and continue to be a key part of this corrup-
tion. They are collectively called Illegal Clandestine Security
Apparatuses (Cuerpos Ilegales y Aparatos Clandestinos de
Seguridad) and are rooted in Guatemala’s civil war.® The
corruption, impunity, and insecurity in Guatemala, as well as
El Salvador and Honduras, has only increased, pushing more
people to seek safety in the U.S.

Protection of refugees and asylum law has a long stand-
ing history in the U.S. following the initial U.S. failure to
adequately protect refugees during World War I1.” The U.S.
signed on to the 1951 Refugee Convention and has imple-
mented this treaty through domestic legislation. The core prin-
cipal of the 1951 Convention is non-refoulment, which holds
that a refugee should not be returned to a country where they
face serious threats to their life or freedom.? The law mandates
that, even if an immigrant is subject to expedited removal, they
must be granted the opportunity to express a credible fear of
returning to their country. The Convention also includes spe-
cific prohibitions against detention and forbidding the use of
punitive measures for refugees fleeing threats against their lives
or their freedom.

As the law stands at the time of writing this article, to be
eligible for asylum, one must prove that they have been perse-
cuted or have a well-founded fear of persecution in their home
country based on their race, religion, national origin, political
opinion, or membership in particular social group. Persecution
must be by the government or a group the government cannot
or will not control. Additional analysis is done regarding pos-
sible safe internal relocation.” There are two tracts for asylum
applications. Affirmative applications are filed by individuals
not in removal proceedings and are adjudicated by the asylum
office, part of the United States Citizen and Immigration
Services (USCIS), a division of the Department of Homeland
Security. Defensive applications are filed after an immigrant
is placed into removal proceedings. These applications are
adjudicated by an immigration judge through the Executive
Office for Immigration Review (EOIR), which is part of the
Department of Justice.

Many of the individuals arriving at the southern border are
seeking asylum. Under immigration law, individuals encoun-
tered at the border who do not have permission to enter the
U.S. are subject to expedited removal." Expedited removal is a
process that allows a DHS official to summarily issue a removal
order without a hearing. An expedited removal order cannot be
appealed and carries a 5-year bar to re-entry. However, individ-
uals arriving at the border have a right to apply for asylum. If an
individual expresses a fear of returning to their home country
or asks to apply for asylum, they are given a credible fear inter-
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view. If an individual can demonstrate a significant possibility
that they will be able to establish eligibility for asylum, they
are found to have a credible fear and are referred to removal
proceedings to apply for asylum."" If they are not found to have
a credible fear, they are removed. However, individuals can
request to have a negative credible fear determination reviewed
by an Immigration Judge."

The last three administrations have faced challenges in how
to balance our commitment to the protection of refugees and
the application of asylum law against increasing immigration
due to the continued fallout from the destabilization of a num-
ber of countries in Central America, as well as other countries
facing war and humanitarian crises. The result has been policies
that have not adequately addressed the problem at its root or at
the U.S. border. For example, the Obama administration insti-
tuted family detention and opened up Artesia detention facility
in Artesia, New Mexico, in June 2014. The facility boasted
some of the highest and fastest removal rates of asylum seekers,
as well as a 1,200% increase in detention. The facility was shut
down in December 2014.13

The first Trump administration instituted Migrant
Protection Protocols (MPP) also known as “Remain in
Mexico,” which required asylum applicants at the border to
wait in Mexico while waiting for adjudication of their asylum
case. The program went into effect in January 2019. During its
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pendency, nearly 70,000 migrants were sent back to Mexico.
These migrants were instructed to return to a specific port of
entry at a specific date and time for their court hearing. One of
the primary concerns with MPP was the impact on due process.
Roughly 7.5% of individuals in MPP were able to secure rep-
resentation in immigration court. Though immigrants have a
right to be represented by counsel, this right is not grounded in
the Constitution and, as a result, the government will not pro-
vide counsel in the event the immigrant cannot afford represen-
tation. Of the 42,012 cases that were completed by December
2020, only 521 were granted relief in immigration court.™

The first Trump administration followed MPP by imple-
menting Title 42, which closed the border completely due to
health concerns during the global pandemic. During this time,
roughly 1.8 million expulsions were carried out. However,
Title 42 also increased border crossings substantially as many
people who were expelled tried to cross again.”” The Biden
administration kept Title 42 in place until May 11, 2023.
Following a steep increase in border apprehensions after Title
42 was lifted, the Biden administration established new pro-
tocols that create additional legal burdens on asylum seekers
based on certain circumstances. These protocols were known as
the Circumvention of Lawful Pathway Rule (CLP), Securing
the Border Interim Rule, and Securing the Border Final Rule
(together, the STB).'
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As applied during the Biden administration, the CLP
applies to someone who entered the U.S. from Mexico at the
southwest land border or adjacent coastal waters between May
11, 2023, and May 11, 2025, without documents allowing law-
ful admission after traveling through one country other their
own country of citizenship. Those who are subject to the CLP
are barred from asylum unless they can rebut the presump-
tion of ineligibility by demonstrating exceptionally compelling
circumstances. Exceptionally compelling circumstances may be
acute medical emergency or imminent threat to live or safety.

On June 4, 2024, President Biden issued a proclamation
using INA 212(f) and The Securing the Border Interim Final
Rule (STB).” This implemented an emergency set of poli-
cies that take effect when border encounters exceed a certain
threshold. When that happens, those who are encountered or
who cross the border are ineligible for asylum unless they can
demonstrate exceptionally compelling circumstances. Those
processed at the border are subject to heightened screening
standard for evaluating if they have a credible fear of return.
This policy has been in effect since June 5, 2024, and remains
so at the time of writing this article. The STB applies when the
seven day average border encounters exceed 2,500 on a single
day. The STB stops if the 7-day average border encounters are
less than 1,500 for 28 days in a row at which time the STB ends
14 days later. This rule essentially keeps the border closed. In
the last six fiscal years, monthly average border crossings have

exceeded 1,500 in every month but one.'

Another element of the STB is the elimination of the require-
ment of a Customs and Border Patrol (CBP) official to ask if the
person subject to expedited removal has a fear of returning to
their home country. Under the STB, someone encountered at
the border must affirmatively “manifest or express” a fear of
return in order to initiate a credible fear interview. Additionally,
when the STB is in effect, a new, higher standard for credible
fear determinations is applied called “reasonable probability”
which the regulations define as “substantially higher” than rea-
sonable possibility but “somewhat lower than more likely than
not.” Neither the CLP nor the STB address the challenge of an
overburdened immigration system but rather focus on deterrence
in attempt to fix the problem. Overall, deterrence-based policies
temporarily suppress arrivals on the southern border but create a
ricochet effect of increased arrivals as the factors pushing those
to come to the U.S. remain a problem."”

As the second Trump administration begins in January 2025,
more changes to asylum law are expected. Some of the proposed
reforms to asylum law are raising the standard for credible fear
determinations; codifying previous asylum bars and third coun-
try-transit rules; eliminating the particular social group ground;
or codifying the holding in Matter of A-B-, 27 I&N Dec.316
(A.G. 2018). This decision, which was issued by Attorney
General Jeft Sessions, vacated a previous precedent decision
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on asylum issued by the Board of Immigration Appeals.*® The
decision in Matter of A-B-, restricted asylum applications based
on particular social group and was later vacated in Matter of
A-B-, 28 I&N Dec. 307 (A.G. 2021).2 The new administra-
tion will have to decide how it will manage the border and those
seeking asylum, and we as a country will have to decide on our
moral and legal obligation to protect those fleeing harm.

In closing, as Warsan Shire says in her poem, Home, “No
one leaves home unless home is the mouth of a shark... you

only leave home when home won’t let you stay.. .”
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