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The Basics of Employment Based
Non-Compete Agreements in Nebraska

When someone calls to discuss restrictive covenants
between an employer and employee in Nebraska, there are cer-
tain questions and issues that frequently arise and every attorney
should be prepared to address. One likely question is: “Are non-
competes enforceable in Nebraska?” Another is: “Nebraska will
only enforce a non-solicit, right?” Or, perhaps the open-ended
request: “What can you tell me about having an employee sign
a non-compete in Nebraska?” With these types of questions in
mind, this article offers a concise explanation of the basic rules
and issues that impact the enforceability of employment-based
restrictive covenants under Nebraska law.

This article provides a brief history of employment-based
restrictive covenants in Nebraska with a focus on the trends and
changes in controlling precedent. It also outlines the standards
that govern non-competition and non-solicitation restrictions
between an employer and an employee under Nebraska law.
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1. A Brief History of Judicial Decisions
Addressing Restrictive Covenants in the
Employment Context

In order to understand the current state of Nebraska law
regarding employment-based restrictive covenants, a basic
understanding of historical precedent is essential. The first
reported case in Nebraska involving a restrictive covenant
between an employer and employee was in 1924 in Dow w.
Gotch.! In Dow, the Nebraska Supreme Court addressed
the enforceability of a non-compete agreement between an
employee, Ms. Gotch, and her employer, Ms. Dow, which pro-
hibited Ms. Gotch from “engag[ing] in the business of hair or
facial treatment” within the City of Grand Island.” Following
a detailed discussion of the historical approach to restraints of
trade, the Court concluded that the restriction was enforceable
under the facts of the case.’ In reaching its conclusion, the
Court stated that “the law in the state of Nebraska” is that par-
tial restraints of trade “will be enforced if they are ancillary to a
main contract and limited either as to time or space, provided

that they are also reasonable in their terms and operation.”4

After Dow, the Nebraska Supreme Court did not provide
any meaningful guidance on employment-based restrictive cov-
enants until 1960, when it decided Securities Acceptance Corp. .
Brown.’ In Securities Acceptance, the Court described the “three
general requirements relating to partial restraints of trade,”
which continue to guide the analysis of restrictive covenants
under Nebraska law:

First, is the restriction reasonable in the sense that it
is not injurious to the public; second, is the restric-
tion reasonable in the sense that it is no greater than
is reasonably necessary to protect the employer in
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some legitimate interest; and, third, is the restric-
tion reasonable in the sense that it is not unduly
harsh and oppressive on the employee.6

Following the Securities Acceptance decision, the Court,
albeit infrequently, enforced covenants not to compete that
were based on industry or occupation and geography.” For
example, in Dana F. Cole & Co. v. Byerly, the Court enforced a
non-compete that, in pertinent part, prohibited the employee
from being connected with a business that was engaged in the
“type of business conducted by the company” within a 75 mile
radius of “the city limits of Atkinson, Nebraska.”® The Court
determined that the covenant was reasonably necessary to pro-
tect the company’s interest in protecting its customer goodwill
because the majority of the customers with whom the employee
had an opportunity to develop a relationship were located
within the 75 mile radius.’

The next, and perhaps most, significant development in
the law governing employment-based restrictive covenants was
the Court’s decision in Polly v. Ray D. Hilderman."" In Polly,
the Court announced the rule it had “gleaned” from earlier
cases in Nebraska, which was that an employment-based non-
compete is only enforceable to the extent it “restricts the former
employee from working for or soliciting the former employer’s
clients or accounts with whom the former employee actually
did business and has personal contact.”"!
rule, the Court noted that non-competes are only enforceable
to the extent they protect an employer from “unfair competi-

In support of this

tion,” rather than “ordinary competition.””> The Court further
reasoned that unfair competition arises when an employee
“siphons off” the goodwill that the employee may have devel-
oped with the employer’s customers."
the Court in Po/ly, a restriction only protects against unfair

competition if it is limited to the customers with whom the

Thus, according to

employee “actually did business and has personal contact” and
any broader restriction is unreasonable and invalid.**

The customer-specific rule stated in Polly currently governs
the enforceability of employment-based restrictive covenants.
In fact, whether the restriction uses the phrase customers “with
whom the employee did business and had personal contact” has
become a threshold issue in determining the enforceability of
employment-based restrictive covenants in Nebraska.”

2. A Brief Discussion of the Enforceability
of Employment-Based Restrictive
Covenants Under Nebraska Law

As noted above, Nebraska courts consider three factors
in analyzing restrictive covenants between an employer and
employee. The factors are whether the restriction is: (1) injuri-
ous to the public; (2) no greater than reasonably necessary to
protect a legitimate interest of the employer, and (3) unduly
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harsh and oppressive on the employee.® Provided below is a
brief analysis of each of these factors; however, courts regularly
“start with the second factor before proceeding to the other
factors” because the question of whether a restriction is greater
than reasonably necessary to protect a legitimate interest is
often the key threshold issue in the case.” Taking a cue from
these courts, the three factors will be discussed in the order of
significance rather than numerical order.

a. The restriction must be no greater than reasonably

necessary to protect a legitimate interest.

An employer may “have a legitimate interest in protecting
its customer goodwill and confidential information.”™® The
question of whether a restriction is reasonably necessary to
protect a legitimate interest is frequently dispositive as to the
enforceability of the restriction. In Nebraska, an employer only
has a legitimate interest in protecting itself from “unfair com-
petition” rather than “ordinary competition.”” As such, any
restriction that ventures beyond “unfair competition” into the
arena of “ordinary competition” is unenforceable.”

i. Customer goodwill.

With respect to customer goodwill, an employer has a pro-
tectable interest only in restraining “an employee from working
for or soliciting” customers “with whom the former employee
actually did business and ha[d] personal contact.”' With that
said, the emphasis on customer-specific restraints has led to
a view among some practitioners that only “non-solicitation”
restrictions were enforceable in Nebraska.”? As explained in

more detail below, this view is incorrect.

In Farm Credit Services of America, FLCA v. Mens, the
United States District Court for the District of Nebraska
addressed an agreement wherein the employee, Ms. Mens,
agreed not to “seek or accept employment with,” “call on or
solicit the business of, or sell to, or service” any of the custom-
ers with whom the employee “actually did business and had
personal contact . ..."* In an opinion upholding a Preliminary
Injunction, the court rejected the argument that prohibiting
Ms. Mens from “seeking or accepting employment with cus-
tomers” that she “worked with while employed at Farm Credit”
was overbroad and unreasonable.’* In its reasoning, the court
pointed to the language that carved out “activities ‘unrelated to
and not competitive with” the employer’s business.”” Although
the court emphasized this carve out language in response to
Ms. Mens’ argument, Nebraska precedent indicates that the
absence of such carve out language would not have been fatal
to the enforceability of the restriction.

In analyzing the scope of restrictions that may be reason-
ably necessary to protect an employer’s customer goodwill,
the focus is usually on whether the restriction complies with
the “customer specific’ rule.”® To that point, the Nebraska
Supreme Court, in Po/ly and elsewhere, has expressly stated
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that a restrictive covenant may prohibit an employee from
“working for” customers, as long as the restriction contains the
requisite customer-specific language.”’ The Court’s use of the
phrase “working for” demonstrates that a broad range of activi-
ties would be enforceable as long as the restriction was properly
customer specific. For example, in American Security Services,
Inc. v. Vodra, the Court addressed a non-compete prohibit-
ing a former employee, Mr. Vodra, from “solicit[ing] business
from, contract[ing] with or tak[ing] employment with” certain

customers with whom Mr. Vodra had contact in the course of
8 The Court concluded that this covenant
“was reasonably necessary to protect [the employer’s] legitimate

his employment.

business interest in customer good will.” In sum, a restriction
that prohibits a former employee from working for or accepting
employment with a specific customer is consistent with govern-
ing precedent.*

To clarify one point, the inclusion of a customer-specific
restraint in a non-compete does not render the covenant
enforceable automatically or as a matter of law. The enforce-
ability of any restriction “must be assessed upon the facts of a
particular case and determined on all the circumstances.”"

ii. Confidential information.

As noted above, an employer has a legitimate interest in
protecting its confidential information; however, this interest
is frequently discussed only in connection with an employer’s
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customers.” Indeed, under current precedent, there is no case
where an employer has successfully enforced a non-compete
solely on the basis of protecting its confidential informa-
tion.>> With that said, in Kaiser v. Arthur J. Gallagher & Co.,
the United States District Court for the District of Nebraska
denied a motion for summary judgment in a declaratory judg-
ment action based on the argument that the non-compete
was overbroad because it covered customers about whom the
3% The
motion was ultimately denied without prejudice on the grounds
that it was not ripe for adjudication, but in its analysis, the
court explained that the employee’s argument “overlooks [the

employee “acquired confidential information . . .

employer]’s stated need to protect its confidential information”
and further noted that “employers ‘have a legitimate interest in
protecting confidential information.” Although the court’s
discussion has no precedential value, it does indicate that under
the proper circumstances an employer’s interest in protecting
confidential information may provide grounds for extending
the scope of customers that may be included in a “customer
specific” restriction.

b. The restriction must not be injurious to the public.

In many cases, this factor is not disputed and therefore is
not discussed.*® In a case where the employee claims that the
restriction is injurious to the public, the court tends to focus on
the potential “injury” the public may suffer by being deprived
of the employee’s services during the restricted period. For
example, in Dow v. Gotch, the Court concluded that the non-
compete did not cause “the city [to] suffer. It had beauty par-
lors a plenty, a number of them.”” The manner in which the
Court resolved this factor in Dow remains instructive on how
courts will address the issue today.*® In any event, there does
not appear to be a single reported case in Nebraska where this
factor was material to the court’s decision.*

c. The restriction must not be unduly harsh and oppressive.

The third and final factor, whether the restriction is unduly
harsh and oppressive, involves the application of a balancing
test in which the court considers a variety of factors ranging
from the disparity in bargaining power to whether the employ-
ee will be forced to change his or her “calling or residence.”®
In considering these factors, the “harshness and oppressiveness
on the covenantor-employee is weighed against protection of a

valid business interest of the Covenantee—employer.”41

It is necessary to point out that the applicable balancing
was developed in Philip G. Johnson & Co. v. Salmen, which
was decided prior to Polly. Thus, the test was created and ini-
tially applied when territorial non-competes were enforceable
in Nebraska. Under Polly, however, there does not appear to be
any reported cases where this factor had a material impact on
the enforceability of an otherwise narrowly tailored restriction.*

»
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3. Drafting and Other Considerations

In order to properly advise clients and colleagues regarding
employment-based restrictive covenants, it is necessary to have
a working knowledge of some common pitfalls and practical
considerations. In preparing a restrictive covenant, practitio-
ners should be careful to draft the restriction consistent with
the customer-specific rule detailed above. If the restriction is
found to be greater than reasonably necessary to protect the
employer’s legitimate interest, the covenant will be thrown out
in its entirety and could jeopardize the enforceability of other
restrictions.” Unlike in many states, Nebraska courts will not
reform or “blue pencil” a restrictive covenant on the grounds
that “[i]t is not the function of the courts to reform unreason-
able covenants not to compete solely for the purpose of making
them legally enforceable.”* In other words, a Nebraska court
“must either enforce [a non-compete] as written or not enforce
it at all.”

Though Nebraska courts’ approach to analyzing and
enforcing employment-based restrictive covenants can make
drafting tedious, the law is nonetheless predictable. As long
as practitioners are careful to follow the case law and guidance
described above, they can have confidence that the restriction
has a reasonable chance of being enforced and, in any event,

will not be found unenforceable “on its face.”*
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